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QUESTIONS PRESENTED 

When at the outset of trial an accused stipulates the entry 
and the theft; and, thereafter, inter alia, it is shown by the 
accused’s own voluntary statements, (1) that he was present 
and “waited,” (2) that his “waiting” coalesced into: “We 
pulled a job:” 

(1) Was there substantial evidence of the corpus delicti of 
the charged offenses of housebreaking and larceny, as a basis for 
consideration of appellant’s extra-judicial statements; and, 

(2) On all the evidence, including such statements, is there 
substantial evidence supporting the verdict of guilty as charged^ 

(i) 
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3Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12133 

Frank Wolcovitch, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COTTNTERSTATEMENT OF THE CASE 1 

This is an appeal by one indicted on single counts of house¬ 
breaking and grand larceny, as defined in Sections 1801 and 
2201 of Title 22, District of Columbia Code (App. One). Upon 
waiver of a jury (R. 3,56), the case was tried by the court and 
resulted in a verdict of guilty as charged (App. Three). Judg¬ 
ment of one to four years imprisonment was imposed. 

The indictment included one Floyd G. Gray, as coindictee 
with appellant. It was a result of separate interrogations of 
each of these individuals in the Dade County, Florida, Sheriffs 
office, on January 29, 1953, by Aubrey M. Tolson, Captain in 
the District of Columbia Metropolitan Police Department (R. 
10-21). At that time appellant made oral statements (directed 

1 Appellant has reproduced portions of the record on appeal in the six 
pages attached to the end of appeUant’s brief. Appellant indicates these 
reproductions with the prefix, “App.” Appellee uses the same designation 
to indicate this material. To indicate other material, which appellant has 
not reproduced, appellee refers directly to the record on appeal, and so indi¬ 
cates by use of the prefix, “R.” 


( 1 ) 




2 


to a period some four weeks prior) which were subsequently re¬ 
peated, recorded, and, read and signed by him (R. 7). The in¬ 
stant indictment, alleging January 2, 1953, as the date of the 
offenses, was filed on March 30. Appellant was removed here 
on July 31. Gray followed on October 15, and plead guilty 
approximately one month later. Appellant’s trial before the 
court (Chief Judge Laws) without a jury was concluded on 
December 1, 1953. 2 This Court denied bail pending appeal, 
in an order dated March 19,1954. 

In its opening statement to the trial court, the prosecution 
explained the indictment as consisting of an entry with intent 
to steal, and actual theft; and stated it expected to prove that 
on January 2, 1953, in the absence of Joseph Du Bois, the 
owner, a private residence at 1908 Spruce Drive NW., in the 
District of Columbia was forcibly entered by way of breaking 
a glass in a glass panel door. The prosecution summarized by 
saying its proof would be consistent with the indictment 
(R. 3-5). 

Appellant then made the following statement to the court, 
as its opening statement (R. 5): 

Mr. Dwyer. May it please the Court, the defense in 
this case is the defendant was present in the City of 
Washington at that time but was unable and did not 
accompany this defendant who has already pleaded to 
the crime in question. 

We are willing to stipulate, if Your Honor please, 
this camera was stolen, of course, and it was pawned 
with the National Pawnbrokers in the name of Floyd 
Gray, and that it was learned to be missing on the 20th 
of the month, to save as much time as the Government 
so desires. 

Subsequently, after the first of the two witnesses for the prose¬ 
cution had testified fully, the following, analogous, colloquy 
occurred (R. 27-28): 

Mr. Bryant. Your Honor, may I have a restatement 
of this stipulation? 

3 As negativing any suggestion that the trial was other than speedy, see 
appellee’s Opposition to Petition for Bond on Appeal, filed herein March 
17.1954. 


3 


Mr. Dwyer. I will stipulate the house was broken 
into on the 2nd of January, Mr. Du Bois’ house was 
broken into on the 2nd of January, a pair of binoculars 
and a camera were stolen, removed from the house; on 
the 20th of January- 

Mr. Bryant. The 2nd of January. 

Mr. Dwyer. He found them on the 20th. 

That the house was broken into on the 2nd, that Mr. 
Du Bois on the 20th of January found the pair of 
binoculars and the camera were missing. 

Mr. Bryant. And that they were recovered. 

Mr. Dwyer. And that they were recovered from the 
National Pawnbrokers in Rosslyn, sold under the name 
of Floyd Gray or Rikowsky, either one. I don’t recall. 


With the case in this posture, the prosecution called only two 
witnesses. 

Captain Tolson testified a written statement was given him 
by appellant during the Florida trip (R. 7). Upon protest 
of the voluntary nature of this written statement, 8 the cir¬ 
cumstances surrounding it were developed in direct and 
lengthy cross-examination (R. 8-21) at the conclusion of 
which, portions of the statement were admitted into evidence 
(R. 22), and read to the court (R. 23-24): 


Frank, you have made a verbal statement to me rela¬ 
tive to your activities while in Washington, D. C., in 
company with Floyd Gray during the month of Janu¬ 
ary 1953. I am now asking you to repeat that state¬ 
ment so that it can be taken in typewritten form. Any 
statement you make may be used at a future date. 

I met Floyd Gray December 27, 1952, in the Penny 
Arcade in New York City. We arrived at Washing¬ 
ton, D. C., January 2,1953, and registered at the Statler 
Hotel. The first night we were there Floyd Gray broke 
into a home in Washington and stole a pair of binocu¬ 
lars and a camera. I waited outside while he went into 
the house. He broke a window or door in the rear and 


*The voluntary nature of this written statement is not attacked in this 
appeal, and therefore it is here conceded this written statement was properly 
received in evidence at the trial. 
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got in. I waited outside while he did this. When he 
came out we took a bus back to the hotel. That night 
I hurt myself in the bath while taking a shower in the 
Statler Hotel. I was laid up for the next four or five 
days in bed, during which time * * *. 

* * * * * 

Q. What time on January 2d, this year, did you ar¬ 
rive in Washington, D. C.? 

A. A little before noon. 

Q. What time did you check into the Statler Hotel? 

A. We checked in approximately 11 o'clock the same 
day. 

* # * * # 

Q. Were you with Gray when you pulled the first 
job in the District in Washington? 

A. Yes; I was waiting outside the house. 

* # # , * * 

Q. Did you pull this particular job before checking in 
at the Statler Hotel? 

A. We pulled it the same night, but after checking 
into the hotel. 

In response to questions by the court, this witness also ex¬ 
plained that appellant had orally told him that during the 
episode in question a pair of binoculars and a camera were 
taken, and disposed of by “sale,” though appellant did not 
know where they were sold (R. 26-27). The prosecution's 
other witness, Louise Shelly, produced the “shop book” of 
National Pawnbrokers (R. 30) which contained an entry to 
the effect that a pair of binoculars and a camera had been left 
at the shop for a loan on January 3,1953, by “F. G. Gray,” who 
was not the appellant (R. 46-48). 

At (what was technically 4 ) the end of the prosecution’s case, 
appellant moved for a judgment of acquittal on the ground the 
government had not presented a prima facie case, in that 
“[tjhere has been no proof of any intent to commit a 
felony * * *” (R. 34), or of appellant's “participation in this 

4 The prosecution's second witness, Louise Shelley, was presented out of 
order with consent of the defense (R. 34, 41). 
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crime” (R. 35). After argument (R. 36-39) the motion was 
denied, and the defense presented its case consisting of one wit¬ 
ness, Agnes M. McWilliams. 

Mrs. McWilliams testified she was a registered nurse em¬ 
ployed by a physician having offices in the Hotel Statler, and 
that about 9:15 p. m. on January 3, 1953, the Assistant Man¬ 
ager of the hotel had asked her to call upon appellant in ap¬ 
pellant’s room. The Assistant Manager stated to her what 
appellant had told him, namely, that at some unidentified time 
on the previous day (January 2—the date specified in the in¬ 
dictment) appellant had fallen in the bathtub and had been in 
his room “all day.” When examined by Nurse McWilliams, 
appellant’s knee was swollen, and appellant told her it was very 
painful (R. 41-45). The alibi, suggested by this testimony, 
was the sole defense. Neither appellant nor any other witness 
was presented. 

Appellant renewed his prior motion (for a judgment of ac¬ 
quittal), which was denied (R. 49). The verdict of the court 
was guilty, as charged (R. 50). This appeal is taken from the 
judgment imposing a sentence of one (1) to four (4) years 
imprisonment. 

SUMMARY OF ARGUMENT 

I 

The connection of the accused need not be shown when es¬ 
tablishing the corpus delicti preliminary to consideration of 
extrajudicial statements of the accused. The specific intent 
requisite to housebreaking may be inferred, though not pre¬ 
sumed. The stipulation in open court was an mira-judicial 
statement. This stipulation, the testimony of Captain Tolson, 
and the pawnshop book entry substantially and sufficiently 
proved the corpus delicti of housebreaking and larceny, as a 
basis for consideration of the accused’s extrajudicial state¬ 
ments. 

n 

Appellant’s voluntary statements may be summarized as dis¬ 
closing that his participation, consisting of “waiting,” was an 
inseparable part of an affair he, himself, characterized as “pull¬ 
ing a job.” This was direct evidence of the offenses. In any 
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event, these statements' and other evidence taken as a whole, 
unexplained, give rise to inferences which reasonably support 
and form substantial evidence supporting the conclusions 
drawn by the trial court. 

ARGUMENT 

L Appellant’s statement was properly before the Trial Court, 

as a confession 

As his first point, appellant states (Br. p. 2) it was error for 
the trial court to consider his extrajudicial statement to be a 
“confession.” In answer to argument in appellant’s brief, ap¬ 
pellee agrees that (1) a confession usually relates to crime, (2) 
an indictment relates to people; but appellee does not agree 
that, because only people can confess, the existence of an indict¬ 
ment is essential to a confession. Appellant’s statement was 
made twenty-seven days after the events in question, at which 
time appellant voluntarily 5 stated, inter alia, the answer in 
the following colloquy (R. 25): 

Q. Did you pull this job * # # ? 

A. We pulled it * * *. 

Appellee submits that to require, for a confession, more than 
this statement would be a requirement that statutes be repeated 
word-for-word; and further submits that, because of termi¬ 
nology contained in the housebreaking, larceny, and most all 
statutes, such repetition could present no truer indication of 
the state of appellant’s mind than the statements disclosed 
herein. 

Appellant is understood to state (Br. p. 2) that he “* * * 
does not [now] specifically acknowledge guilt.” That ques¬ 
tion is not presented on appeal. Further, appellant states 
(Br. p. 3): “In this action, no other testimony was offered 
but the stipulations * * # and this statement.” The (writ¬ 
ten) “statement” was a repetition (R. 23) of statements made 
to a witness whose extensive, oral, personal testimony at the 
trial reflects, and indeed tacitly encompasses the whole of the 
(written) “statement” (R. 6-27). Further, there was the 
“shop book” which demonstrated the unexplained possession 

s The trial court ruled that these statements were voluntarily made. This 
ruling is not attached on appeal. 
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of the stated articles by Gray on January 3, the day following 
the events set forth in the indictment. 

Appellant’s contention is that, independent of his state¬ 
ments to Captain Tolson, there was no substantial evidence of 
the corpus delicti of the crimes of housebreaking and larceny. 
Forte v. United States, 68 App. D. C. Ill, 94 F. 2d 236 (1937), 
separate certified question, 302 U. S. 220. This Court con¬ 
cisely restated the applicable rule in Ercoli v. United States, 
76 U. S. App. D. C. 360, 362, 131 F. 2d 354, 356 (1942): 

Briefly stated the rule of the Forte case is that (1) there 
can be no conviction of an accused person in a criminal 
case upon an uncorroborated extrajudicial confession; 
(2) such corroboration is not sufficient if it tends merely 
to support the confession without also embracing sub¬ 
stantial evidence touching and tending to prove each 
of the main elements or constituent parts of the corpus 
delicti; (3) however, such corroborating evidence need 
not, independent of the confession, establish the corpus 
delicti beyond a reasonable doubt; (4) if there is sub¬ 
stantial evidence of the corpus delicti, independent of 
the confession, and the two, together, are convincing 
beyond a reasonable doubt of a defendant’s guilt, that 
is sufficient. And the rule was clearly restated in 
George v. United States. 

It has been clearly established, by this Court, that “the con- . 
nection of the accused” is not one of the elements which must 
be corroborated by substantial evidence independent of the 
accused’s own statements. George v. United States, 75 U. S. 
App. D. C. 197, 201, 125 F. 2d 559 (1942). Section 105, title 
22 of the District of Columbia Code (1951 Edition) provides 
that one aiding and abetting the principal offender shall be 
“charged” as a principal. 6 “To establish the corpus delicti, it 
► [is] sufficient that the evidence proved that the crime[s] 
charged had, in fact, been committed by someone ”. [Em¬ 
phasis supplied.] Ennis Foster v. United States, 93 U. S. 
App. D. C.-, decided April 15, 1954. The Foster case not 

* See also Section 2, Title 18 of the United States Code, which states such 
a person “is a principal.” 
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only involved corroboration of a confession, but also (as in the 
instant case) an appellant who was not, in fact, the principal, 
i. e., one who aided and abetted the principal. Therefore, at 
this phase of the case, the identity of appellant, Gray 7 or any 
particular individual is immaterial. 

Appellant argues (Br. p. 3) that the corpus delicti of house¬ 
breaking includes “intent to break and carry away * *. *, or 
to commit any criminal offense * * *” 22 D. C. Code § 1801. 
Assuming the correctness of this proposition, and that, legally, 
such intent can not be “presumed” (Br. p. 3); yet, the ultimate 
is that any mental state of mind can be shown by inference. 
Screws v. United States, 325 U. S. 91, 106, 65 S. Ct. 1031, 89 
L. Ed. 1495 (1945). An element of the corpus delicti “* * * 
may be proved by circumstances and inferences and the com¬ 
monly accepted meaning of words as well as by precise descrip¬ 
tion.” [Emphasis supplied.] George v. United States, supra, 
p. 201 of volume 75 U. S. App. D. C. 

The stipulation made at the outset of the trial was a “judicial” 
rather than an extrajudicial statement by appellant, and is 
permissible corroboration of the two corpus delecti. 4 Wig- 
more, Evidence (3d Edition) § 2071, p. 400; 20 Am. Jur. 
Evidence § 1242, p. 1094; 22 C. J. S., Criminal Law § 47, p. 
1471; 23 C. J. S., Criminal Law § 916 (b) p. 182. This judicial 
statement was that “the house was broken into,” and, articles 
“were stolen” (R. 6, 27-28). This was direct, not circumstan¬ 
tial, evidence. The latter phrase clearly embodies the corpus 
delecti of larceny, including mens rea , 6 and, with equal clarity, 
all the elements of housebreaking, except, arguendo, intent— 
which appellant contests. 

' If it is necessary in the trial of an aider and abettor to substantiaUy 
establish the identify of the immediate perpetrator of the crime. Gray was 
sufficiently linked with these crimes by presentation of the above described 
“shop book”—demonstrating fresh, unexplained possession of the fruits 
of the crime. See cases presented, infra. The order of presenting proof 
is immaterial, for such purposes. Ercoli v. United States, uspra. 

• In Ellis v. United States, 206 U. S. 246, 257, 27 S. Ct. 600, 602, 51 L. Ed. 
1047 (1902) Mr. Justice Holmes said: “If a man intentionally adopts cer¬ 
tain conduct in certain circumstances known to him, and that conduct Is 
forbidden by the law under those circumstances, he intentionally breaks the 
law in the only sense in which the law ever considers intent.” 
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he associated, traveled some two hundred miles, and roomed 
with Gray during some six days prior to the events of Janu¬ 
ary 2, for none of which was an explanation offered. He went 
to a remote residential section of the city with, and waited out¬ 
side while Gray went to a house, broke a window or door in 
the rear of the house, went into the house and “stole.” When 
rejoined by Gray on the outside, he promptly took a bus, with 
Gray, back to their hotel. Appellant himself twice described 
these events as “pull[ing] a job!” [Emphasis supplied.] 
Further, appellant did know the disposition of the fruits of 
the crime, i. e., that they had been sold, though he did not know 
specifically where they were sold (R. 26-27). At the trial 
appellant offered only extremely flimsy evidence of an alibi; 
which alibi, if established, would not be an explanation why he 
made such statements, or how he came to possess knowledge 
(he therein expressed) of the details of these events. 10 

It is appellee’s position that portions of appellant’s voluntary 
statements are direct evidence of the offenses charged, and sup¬ 
ported by corroborating evidence, are sufficient to sustain the 
judgment herein. Those portions are: “I waited outside,” 
“We pulled it [this particular ‘job’].” In any event, other 
evidence and circumstances reasonally give rise to inferences 
which also, independently, support the conclusions drawn by 
the trial court. 

In Fretz v. United States, 7S U. S. App. D. C. 290,140 F. 2d 
468 (1944) this Court commented on a similar (as indicated 
by the following except) and analogous case saying: 

The evidence does not show whether appellant himself 
entered the bedroom. His personal part in the crimes 
may or may not have been limited to entering the foyer 
and standing guard there while his companion entered 
the bedroom and took the watch. He is equally guilty, 
. in either case, of both entering and larceny. [Emphasis 
added.] 

* Even if appellant’s statements do not amount to a “confession,” they 
clearly are “admissions” of essential facts, which facts taken together afford 
substantial evidence upon which to sustain this verdict. See Sesso v. United 
States, supra, p. 37 of volume 77 U. S. App. D. C. 
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And again in Edwards v. United States, 78 U. S. App. D. C.> 
. 226, 229,139 F. 2d 365 (1943), cert, denied, 321 U. S. 769, this 

Court summarized evidence therein, which was held sufficient 
to establish the identity and guilt of an accomplice: 

r This court has held that possession of recently stolen 

property, unexplained, is sufficient to support a verdict 
of guilty in larceny. Housebreaking, robbery and 
burglary are merely aggravated forms of larceny and 
there is no reason why evidence competent in one case 
should not be competent, also, in the others. In fact, 
the Supreme Court has extended the rule so far as to 
declare that possession of the fruits of crime, recently 
after its commission, may be of controlling weight in a 
murder case, unless explained by the circumstances or 
accounted for in some way consistent with innocence. 
A further important consideration is that appellant was 
found in unexplained association with Anderson who 
was later jointly indicted with him and was a confessed 
participant in the crime. It is also important that 
when they were found together each was in possession 
of some of the stolen property. Each of these circum¬ 
stances constitutes some evidence of guilt. Evidence 
of all taken together, unexplained and unaccounted for 
as in the present case, is more persuasive than would be 
evidence of either alone. 

Finally, an accomplice’s conviction was similarly sustained 
in the recent opinion by this Court in Ennis Foster v. United 
States, supra. See also Bord v. United States, 76 U. S. App. 
D. C. 205,206,133 F. 2d 313 (1942), cert, denied, 317 U. S. 671. 
In all these cases the accuseds’ convictions were sustained by 
this Court without reliance upon statements (not being apart 
of the facts) that the accuseds had, during their presence at the 
scene, “pulled a job” which is present in the instant case. 

In addition to the evidence affirmatively present in the in¬ 
stant case, there is also that “articulate” silence by appellant. 
If his own statements were untrue or incomplete, why did not 
appellant offer some explanation of them? Appellee is not 
suggesting it does not have the burden of proof, but is suggest- 
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ing that a point had been reached herein where appellant’s 
failure to proceed with evidence lends greater weight to appel¬ 
lant’s affirmative evidence. 11 Such a situation was explained 
in Bell v. United States, 185 F. 2d 302,309 (4th Cir. 1950): 

It is true that the burden of proof resting upon the gov¬ 
ernment does not shift during the progress of a criminal 
case but when in the trial of charges of income tax eva¬ 
sion discrepancies between the taxpayer’s returns and 
his actual income are indicated by the government’s 
proof, the failure of the defendant to offer explanation 
in any form may be considered by the jury in finding its 
verdict. In Rossi v. U. S., 289 U. S. 89,91, 53 S. Ct. 532, 
533, 77 L. Ed. 1051, the court said: “The general prin¬ 
ciple, and we think the correct one, underlying the fore¬ 
going decisions, is that it is not incumbent on the prose¬ 
cution to adduce positive evidence to support a negative 
avertment the truth of which is fairly indicated by 
established circumstances and which, if untrue, could be 
readily disproved by the production of documents or 
other evidence probably within the defendant’s posses¬ 
sion or control. [Emphasis supplied.] 

Or, as this Court quoted (in a more analogous situation) in 
Sesso v. United States, supra, at page 37 of volume 77 U. S. 
App. D. C., from Beard v. United States: 

Their presence at the place of the crime may be acci¬ 
dental and innocent, but the inference is that it is not, 
and calls for explanation; and if they offer none and 
the jury convict, an appellate court would not be justi¬ 
fied in saying that the inference is not sufficient to sus¬ 
tain the conviction. (Only the latter emphasis is sup¬ 
plied herein.) 

The silence here is equally pervasive. 


11 Appellant waived his right to insist upon his motion for a directed ver¬ 
dict at the end of the evidence for appellee, by introducing evidence in his 
own behalf. Ladrey v. United States, 81 U. S. App. D. C. 127, 155 F. 2d 
437 (1946). 
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CONCLUSION - 

♦ 

Appellant relies upon direct evidence, but in addition, has 
argued, herein, for the substantiality of the evidence to 
support only two inferences of fact: (1) intent to steal upon 
entry into the premises, of (a) an unidentified person (to suffi¬ 
ciently establish the corpus delicti), (b) Gray (to finally es¬ 
tablish the crime of housebreaking); and, (2) community of 
plan or design between Gray and appellant (to demonstrate 
appellant’s own guilt). There is no inference upon inference, 
only two parallel inferences arising from the same and different 
evidence. Appellant submits this evidence is at least substan¬ 
tial, in support of the conclusions drawn by the trial from these 
facts, and that judgment below should be affirmed by this 
Court. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Carl W. Belcher, 
Assistant United States Attorneys. 
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